
 

 
 

Mediation and Arbitration Agreement 

This agreement is made between: 

 ________________   Arbitrator / Mediator 

and 

 ________________ Party 

and 

 ___________________      Party  

 

The Arbitrator / Mediator and the parties agree to administer the resolution of their dispute 

concerning __________________________________        [identify dispute] on the following terms 

and conditions: 

1. Attempts by the Parties to Resolve the Differences 
 

a) In the first instance the parties will attempt to resolve such disputes through open 
communication and dialogue. To this end, if a party has a concern about an actual or 
possible dispute, and there is not otherwise a reason to immediately give a notice of 
dispute, the concerned party will informally notify the other party of the nature of the 
dispute and explore the possibility of reaching an agreeable resolution, prior to initiating 
a notice of dispute.  

b) If the parties cannot resolve the matter by informal dialogue or there is a reason to give 
notice immediately, either party may give notice of dispute to the other party. The notice 
of dispute shall state the nature of the dispute and the corrective action necessary to 
remedy the dispute.  

c) A meeting must be held promptly between the parties, attended by individuals with 
decision-making authority regarding the dispute, to attempt in good faith to negotiate a 
resolution of the dispute. 

d) If, within [14] days after such meeting, or such further period agreed to by the parties in 
writing, the parties have not succeeded in negotiating a resolution of the dispute, the 
parties agree to submit the dispute to mediation/arbitration. 

d) The parties will participate in mediation/arbitration in two phases if necessary. The 
parties will first engage in a process of mediation in an effort to arrive at a settlement. 
This mediation will end either with a mediated Agreement or by an acknowledgment 



 

 
that the mediation has failed, which will trigger the start of the arbitration process, all of 
which will be conducted according to the rules by the Arbitrator under the Alberta 
Arbitration Act (“the Act”) and this Agreement to Arbitrate / Mediate. 

 

2. Arbitration / Mediation Under Alberta Arbitration Act 
 

a)  The Arbitration / Mediation will be conducted under the Act and this Agreement to 
Arbitrate / Mediate.   

b)  Mediation is a process where an independent, impartial, third party assists the disputing 
parties to discuss their differences with a view to reaching a resolution that works for 
both of them.  Mediation generally is successful in resolving disputes quickly and at less 
cost than other processes.  It is very flexible in both time and location.   It ensures 
privacy.  At the same time, it has little risk, because the parties are not bound to 
anything and do not give up their rights to use any other process unless they reach a 
satisfactory resolution during the mediation.  There is no settlement unless all the 
disputing parties agree.  As a result, mediation is useful in enhancing community and in 
improving or preserving relationships. 

c) Arbitration is a process where an independent, impartial, third party hears from the 
parties and makes a final and binding decision on the dispute.  Arbitration is more 
structured than mediation.  Arbitration is the most traditional form of private dispute 
resolution. Arbitration is a binding procedure.  It adopts principles of procedural 
fairness where both parties are entitled to know and comment on the information the 
arbitrator will use to make the decision.  The arbitrator reads documentary evidence, 
hears testimony, examines evidence and renders an opinion on liability and damages in 
the form of an “award of the arbitrator” after the hearing.  The award can then be 
enforced as a judgment of the court. 

3. Arbitrator / Mediator 
 

a) The parties agree that _________ and ________ will be the Arbitrator / Mediator. The 
Parties recognize that the Arbitrator / Mediator is an independent contractor and not an 
agent or employee of any of the parties or the ADR Manager. 

b)  If the parties agree to appoint an Arbitrator/Mediator team, the team members shall 
from among themselves select the chair.   

c) The parties also agree that _____________ shall be the (spiritual / cultural / Elder / _____) 
advisor to the Arbitrator / Mediator.  

4. Role and Authority of the Arbitrator/Mediator   
 
a) The Arbitrator/Mediator will first act as a Mediator under section 35 of the Act in order 

to facilitate a resolution of the dispute without the need for any binding direction.  If the 
parties reach an agreement, the Arbitrator/Mediator will incorporate the terms of 
settlement into a final award under section 36 of the Act.  
 



 

 
b) If the Arbitrator/Mediator or the parties determine that it will not be possible to resolve 

the dispute without any binding direction, the Arbitrator / Mediator shall act as an 
Arbitrator to resolve the dispute by giving one or more directions and make a final and 
binding award on all the outstanding matters in dispute. 
 

c) The Arbitrator/Mediator shall have all the authority, powers and discretion granted to 
an arbitrator under the Alberta Arbitration Act. 

 

5. Procedure in Arbitration / Mediation 
 
 
a) The parties may agree at any time during the Mediation Process or the Arbitration 

Process to meet together and jointly negotiate a settlement of all or part of their 
differences. 

 
b) The procedure used in the Mediation Session will be determined by the Mediator after 

consultation with the parties.  Appendix A outlines a typical mediation procedure and 
suggested questions for the parties to consider in preparing for mediation.  Mediation is 
a voluntary process in which the Parties agree to actively participate. 

 
c)  The parties agree to follow the rules and procedures for the Arbitration Session set by 

the Arbitrator, with input from the parties. Appendix B outlines a typical arbitration 
procedure. 

 
d) At the conclusion of the Arbitration Session (hearing), the Arbitrator will provide the 

parties with a written decision containing the conclusions, directions and reasons of the 
Arbitrator.  

 
e)  The parties agree to treat each other and any other persons attending the Mediation 

Session or Arbitration Session with dignity, courtesy and respect. 
 

6. The Length of the Med/Arb Process 
 
a) The parties agree to participate in good faith in a mediation session which must occur 

within [30] days after the appointment of the Arbitrator/Mediator, or such further period 
agreed to by the parties in writing. 

 
b) The Parties agree to the following procedure and undertake to complete it, if possible, 

within a set period of time, in order to expect the med/arb process to end 
on________________ : 

- Signing of the present Agreement before _______________; 

- Review of the file and preparation of the entire arbitration/mediation process; 

- Mediation session on the ______________ at ______________; 

- Arbitration hearing on the ________________ at ________________; 

- Arbitration decision rendered within 60 days following the end of the arbitration. 



 

 
7. Attendance at the Mediation Session 

 
a) The Parties will attend the mediation sessions with their advisors.  
 
b)   Each Party must ensure that:  
 

i. the party is represented by a person fully authorized to conclude a settlement 
and 
 

ii. individuals with personal knowledge of relevant information to be discussed 
during the mediation will attend. Experts can be present. 

 
 

8. Consulting with Legal or Other Advisers 
 

a) Any party not represented by a legal adviser or in appropriate cases other professional 
adviser is advised to consult one before, during and after: 

i. the Mediation Session and before finalizing an agreement reached pursuant to the 
Mediation 
 

ii. the Arbitration Session and before finalizing the presentation to the Arbitrator.  
 

b) The parties recognize that neither _________[the ADR Manager] nor the Arbitrator / 
Mediator is giving legal advice or acting as a lawyer for any of the parties or analyzing or 
protecting any party’s legal rights. 

 

9. Private Sessions  
 

a) During the mediation session only, the Mediator may hold private sessions with only 
one party. These private sessions are designed to improve the Mediator’s understanding 
of the party’s position. Information gained by the Mediator through such a session is 
confidential unless (a) it is in any event publicly available or (b) the Mediator is 
specifically authorized by that party to disclose it. 
 

b) During the arbitration session, the Arbitrator may not hold private sessions or 
discussions with only one party.  All discussions must be open to both parties.  All 
documents received by the Arbitrator will be copied to both parties.   

 

10. Confidentiality of the Arbitration / Mediation 
 

a) The parties recognize that the Mediation Session is for the purpose of attempting to 
achieve a negotiated settlement and as such all information provided during the 
Mediation Session is without prejudice and will be inadmissible in any litigation or 
arbitration of the dispute. Evidence which is otherwise admissible shall not be rendered 



 

 
inadmissible as a result of its use in the Mediation Session. The parties will not subpoena 
or otherwise require _________[ADR Manager] or the Mediator or any other person 
attending the mediation under the auspices of _________[ADR Manager] to testify or 
produce records, notes or any other information or material whatsoever in any future or 
continuing proceedings. 

 
b) The parties agree to fully disclose to each other and the Mediator during the mediation, 

all information and documentation relevant to the matters in disputes and that there is 
no confidentiality as among the persons in the mediation with respect to any 
information conveyed to the Mediator during the mediation process, unless expressly 
identified by the parties. 

 
c) All documents, statements, information and other material produced or given for or 

during the Mediation whether in writing or orally, shall be held in confidence by the 
parties and shall be used solely for the purposes of the Mediation. At the termination of 
the Mediation all such material shall be returned to the originating party or forthwith 
destroyed at their option. 

 
d) The parties agree the Arbitration session is private and not open to the public.  All 

documents, statements, information and other material produced or given for or during 
the Arbitration whether in writing or orally, shall be used solely for the purposes of the 
Arbitration and related processes under the Act. At the termination of the Arbitration 
and appeal period all such material shall be returned to the originating party or 
forthwith destroyed at their option. 

 
e) Arbitrators treat the information in the arbitration hearing and process as confidential 

and do not release it to anyone without permission of both parties.    
 

f) The Arbitration Session is confidential and all that is said or written during the course of 
the arbitration, including the arbitrator’s notes and any comments of the arbitrator, 
cannot be used as evidence in any judicial procedures or other situations with the 
exception of the arbitral award, which can be the object of judicial process. The arbitrator 
shall not be required to testify in any judicial or other procedure relating to the 
arbitration. 

 

11. The Value of the Mediated Settlement 
 

a) In principle, it is not the role of the Mediator to judge the value or the appropriateness of 
the settlement, which must remain an expression of the will of the Parties. Nevertheless, 
if the Mediator is of the opinion that continuing the mediation process carries a risk of 
serious prejudice to either of the Parties, or creates a situation that is clearly unjust to 
one Party, the Mediator must inform the Parties, and invite them, if possible, to take 
measures to remedy the situation or, if she/he deems it necessary for reasons of integrity, 
she/ he may suspend or terminate the mediation process. 

 

12. Fees, Disbursements and Expenses of the Arbitrator/Mediator   
 

 



 

 
a) Subject to a direction made by the mediator/arbitrator, the fees and expenses incurred in 

respect of the dispute resolution process will be paid _____________ (from the assets of 
the Trusts / by ___________ / by the parties equally) in accordance with the schedule of 
fees and disbursements provided by each Arbitrator/Mediator  and the  ADR Manager.   
 

b) The Arbitrator / Mediator’s schedule of fees, disbursements and expenses applies to all 
time spent in arranging for the mediation or arbitration, preparing the parties for the 
mediation, correspondence or telephone discussions with the parties, travel time, time at 
the arbitration or mediation session(s), caucusing with the parties or Arbitrator / 
Mediator or advisors; preparing a Memorandum of Settlement or writing the final 
award, and any post mediation or post arbitration involvement.   
 

c) The Arbitrator / Mediator’s invoice shall include GST, any expenses, disbursements and 
travel costs. The parties agree that this payment arrangement does not create a conflict 
of interest for the Mediator in this mediation. 
 

d) The parties agree to prepay the Arbitrator / Mediator fees as directed by the Arbitrator / 

Mediator and the parties understand that the Arbitration / Mediation Session will not 

take place until such fees are prepaid or other satisfactory arrangements are agreed by 

the Arbitrator / Mediator.   

 

e) The Arbitrator / Mediator will regularly produce interim invoices to keep the parties 

informed of the fees incurred. 

 
f) Any charges for Arbitration / Mediation Fees in excess of the amount on deposit shall be 

paid within seven days in equal proportions or in such other proportions as the parties 
have agreed or the Arbitrator / Mediator directs.  

 
g) Any unused prepaid fees will be promptly returned to the parties in the proportions in 

which they were prepaid. 
 
 

13. Termination of Session 
 

a) Either of the parties shall be entitled in their absolute discretion to terminate a Mediation 
Session at any time by giving notice to the mediator and other party but without giving 
any reason therefore. 

b)  The mediator may terminate upon any of the following occurring: 

i. a breach of this agreement; 

ii. either party no longer wish to participate in the mediation; 

iii. in the opinion of the Mediator, one or more of the parties is being harmed or 
seriously prejudiced by the process;  

iv. in the opinion of the Mediator, it is in the best interests of the parties that the 
mediation be terminated. 



 

 
c) The parties agree that upon a successful conclusion to the mediation, the Mediator may, 

with involvement of the parties, prepare a written Memorandum of Settlement outlining 
the agreement reached between the parties.  All parties acknowledge and agree that the 
Memorandum of Settlement may be prepared to assist them record their agreed 
settlement. 

d) The Arbitration session may be terminated: 
 

i. When the Arbitrator publishes the final award 

ii. For any other reason under the Act. 

 

14. Conflict of Interest and Acceptance of The Arbitrator/ Mediator’s Mandate 
 

a)  The Arbitrator/ Mediator declares that there exists no conflict of interest with the Parties. 

 

b)  The Arbitrator/ Mediator accepts the mandate being given and agrees to execute it in a 

diligent, independent, impartial and confidential manner. 

 

15.  Immunity and Professional Services 
 

a) The Parties agree to indemnify and hold the Arbitrator/ Mediator harmless from any 

claims, which could be made against her / him for any act made in good faith during the 

execution of the present arbitration / mediation mandate. 

 

b) The Parties agree to retain the professional services of the Arbitrator/ Mediator because 

of 

her / his knowledge of mediation, arbitration, law and procedure. 

 

 

The parties acknowledge that they have read and understand the terms of the agreement and 
voluntarily agree to participate in the Arbitration / Mediation Process. 

[Signature of parties] 
 
 

Name: _________ 
 
Address: _________ 
 
Date: _________ 

 

[Signature of parties] 
 
 

Name: _________ 
 
Address: _________ 
 
Date: _________ 

 
 



 

 
 

 

[Signature of Arbitrator / Mediator] 

Name: _________ 

Address: _________ 

Date: _________  



 

 

Appendix A  - Mediation Process 

 

The mediator will generally begin the session by making sure that everyone is comfortable and 

that everyone is willing to attempt to reach a settlement.  At the beginning the mediator will 

talk with the parties about things like: 

 the role as mediator and any concerns or questions 

 whether each party has the authority to settle 

 what concerns the parties have about confidentiality of the discussions and, if so, any 

limits on the confidentiality 

 the time frame for the discussions, breaks, etc. 

 what will happen if I decide I need to meet with you separately (caucusing), and  

 ways to encourage collaborative discussions, such as listening and displaying courtesy 

while the other is talking. 

 

The Mediator then works with the parties to identify the items in dispute to form an agenda of 

things they want to attempt to resolve.  If there is more than one item, they will determine 

which item to discuss first.  

 

The parties and Mediator will proceed to discuss each item separately so that each party can 

explain their views and what matters to them about the item.  The Mediator generally asks each 

party questions during this part of the mediation, so the Mediator can help the other party 

better understand.  After both parties have finished discussing the topic, the Mediator then 

helps the parties create a list and explore possible ways to resolve the item.  

 

Before everyone leaves the Mediation Session, they review all the work done, either to set a 

continuation date (if the parties have not yet reached a settlement on all items) or to ensure that 

everyone understands and agrees with the terms of the settlement.  If a settlement is not 

possible, the Arbitrator / Mediator then discusses the Arbitration Process with the parties.Please 

dress comfortably, but respectfully of the other persons you will be meeting.  Bring with you 

any papers, notes or documents you want to use in the mediation session.  

 

  



 

 
Questions to consider when preparing for mediation: 

 

In order to prepare for the mediation session, spend a little time thinking about and answering 

the following questions: 

a) What is the dispute about?  If there is more than one item in dispute, list them all. 

 

b) Do Ihave the authority to settle this dispute?  What limits are on my authority or who 

else would have to be involved? 

 

c) What concerns do I have around keeping the discussions private or that what is said 

before reaching any settlement be “off the record”? 

 

d) What information do I have about each item that I can share with the other party? 

 

e) What information might the other person have about each item?  

 

f) Why is this matter in dispute?  What is important to me about this?   

 

g) What do I think is important to the other person? 

 

h) What would I like to see as a resolution?   How do I think my resolution would work for 

the other party?   

 

i) Is there something that could satisfy both of us?   What might it look like? 

 

j) What is the worst thing that could happen to me if we do not resolve this dispute? 

 

k) What would it be like for me if we could resolve this dispute? 

 

 



 

 

 

 Arbitration / Mediation Process with ADR MGR  

Claimant attempts to 
resolve concerns with 

Respondent 

Resolved Not Resolved: 

Claimant files written 
claim - sends to ADR 

Manager 

ADR Manager contacts 
Respondent - within 10 

days of claim filed 

Respondent files written 
response - sends to ADR 

Manager - within 20 
days of  claim filed 

Parties agree on 
mediator  

/arbitrator - within 
30 days of claim 

filed  

ADR manager 
appointes 
mediator 

/arbitrator  
within 30 

days of claim 
filed 

Mediator/Arbitrator 
meets with parties to 

resolve / decide dispute 
- meeting within 90 days 

of m/a appointed 



 

 

Appendix B  - Arbitration Process 

 

Arbitration is one method of resolving disputes.  An arbitrator, under the Alberta Arbitration 

Act, is acting like a private judge for the parties.  All matters remain private, rather than being 

public as in a trial.  The arbitrator will provide a written decision which is binding on both 

parties.  The arbitrator can interpret any statutes and contracts and can give directions to the 

parties to do or stop doing something and can award damages and interest, if required.  If one 

party does not comply with the arbitrator’s directions and decision, the other party can file the 

written decision in the Court of Queen’s Bench and the written decision or order of the 

arbitrator is then enforceable just like a judge’s decision.     

Role of the Arbitrator:     The arbitrator oversees the process, chairs the hearing, makes the 

decision on the issues and writes a decision.   

Role of the Parties: The parties present their cases before the arbitrator, either alone or 

through a representative.  They  identify the matters/issues/questions the arbitrator is to decide.  

They prepare their cases on those issues as they see fit.  Parties gather and present the 

information (witnesses and documents) to prove their case or persuade the arbitrator.  They 

assist the arbitrator and the other parties in completing the hearing. 

Steps in the Process:   

 After taking on the role of arbitrator, the arbitrator:  

a) if required, convenes a pre-hearing meeting of the parties to discuss matters to 

assist the hearing (scheduling etc) 

b) arranges and confirms the hearing dates and location 

c) chairs the hearing to provide fair process 

d) makes the decision and publishes the written decision. 

  



 

 
Step 1 - Arbitrator convenes a pre-hearing meeting or conference call 

Pre-hearing Meeting Process:   The arbitration process involves the parties and the arbitrator 

will consult them about many process matters.  At a pre-hearing meeting (about 1 hour) of all 

parties and the arbitrator, the arbitrator will: 

 discuss the dates, times and location for the hearings 

 clarify the issues to be decided by the arbitrator (so everyone is on the same page) 

 identify if evidence will be given through witnesses or documents only 

 discuss the pre-hearing exchange of documents and time lines for exchange 

 identify and discuss the process for dealing with any preliminary objections 

 identify the number of witnesses and any special needs/arrangements 

 determine if the parties can prepare an Agreed Statement of Evidence 

 identify the representatives of the parties who will attend the hearings 

 determine if the parties require transcripts or a recording of the hearing 

 determine if the parties require translation services 

 determine if witnesses are to be sworn or affirmed 

 identify the time limits, if any, for issuing the written decision 

 determine if a site visit is required 

 confirm the arbitrator’s fee arrangements 

 identify and confirm what parts of the Arbitration Act apply 

 identify time lines for any actions 

 deal with any other matters which can assist the hearing process. 

 

Step2 - The hearing  

Hearing Process:  At the hearing, each party is expected to present its own case.  The arbitrator 

will chair the hearing, ensuring fair process and deal with any objections raised by the parties.  

The hearing is normally semi-formal and is often held in a board room, meeting room or hotel 

meeting room.  Parties can present their own cases or can be represented by a consultant, friend, 

family member or lawyer. 

  



 

 
The order of proceedings for the hearing is, unless altered by agreement of the parties, 

normally: 

 1.  Introductory comments by the arbitrator 

 2.  Opening comments by: 

 i) the person starting the claim (claimant) 

 ii) the person(s) opposing the claim (respondent) 

3.  Evidence:  

(each party’s opportunity to inform the arbitrator about the details of the case using 

documents and witnesses.  The arbitrator will swear or affirm all witnesses before the 

testimony begins and may ask questions of the witness after the parties have completed 

questioning.) 

 i) Agreed Evidence (documents, etc.) 

ii) the claimant’s evidence  - any documents and or witnesses.  One witness 

at a time with questioning by the claimant and then questioning by the 

respondent. 

iii) the respondent’s evidence  - any documents and or witnesses.  One 

witness at  time with questioning by the respondent and then questioning 

by the claimant. 

 4.  Statements /argument by:  

(each party’s opportunity to convince the arbitrator about what evidence to rely upon, 

how to interpret the Act, contract or bylaws, how to apply the evidence, what 

conclusions to reach and what result is appropriate). 

  i) the claimant 

  ii) the respondent  

  iii) the claimant 

  iv) any questions from the arbitrator 

5.  Closing comments by the arbitrator 



 

 
 

Step 3 - Post Hearing Process: Arbitrator issues the award 

The arbitrator will, within the agreed time limits, make a decision on the issues and prepare a 

written decision outlining the decision and reasons.  The written decision includes a summary 

of the relevant evidence, the key arguments of the parties, the findings of the arbitrator, the 

arbitrator’s decision and the reasons for decision. When the written decision is ready, the 

arbitrator will contact the parties to arrange for its distribution and payment of the arbitrator’s 

invoice. 

 
 


